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CONCERNING THE CANON LAW 


THE ISSUE BEFORE US 


Members of the Protestant Episcopal Church for 163 years 
have thought they were a free and independent Church, that 
they were “at liberty”, as the Preface to the Prayer Book says, 
“to model and organize” their Church and “forms of worship, 
and discipline, in such manner as they might judge convenient 
for their future prosperity.” 

This is now denied. 

Instead of being free, we are told that we are still 
bound by the Ecclesiastical Law of England as it obtained at 
the time of the American Revolution, except only as it has 
been changed “expressly or by implication” in the meantime. 

Beginning about the turn of the century, in small ways at 
first, but latterly with increasing insistence, voices have arisen 
which would saddle the Episcopal Church with a type of 
canonical authority that is alien to it. 

The General Convention in 1949 was asked to endorse a 
proposal submitted by the Committee on Canons of the House 
of Deputies that “The Canon Law of this Church consists not 
only of the Constitution and these Canons, but also of the 
general Canon Law, meaning thereby such parts of the canon 
law in force in the Church of England on October 2, 1789, 
as then conformed with local circumstances . .”’ (1) 

Exception was made for canonical legislation since adopted 
in this country which superseded any of the earlier canons. 

The motion was withdrawn, and no vote was taken. Since 
that time a joint committee of the American Church Union 
and the Clerical Union has published a booklet in which it is 
argued that we are so bound whether we admit it or not. (2) 

The work is an attempt to prove that the word “discipline” 
in our formularies embraces the Ecclesiastical Law of England 
as it was composed in the year 1789. This Law, we are told, 
“remains in force and of obligation” upon members of the 
Protestant Episcopal Church “both clerical and lay insofar as 
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it is not outmoded or antithetic to the local circumstances of 
the Protestant Episcopal Church.” (3) 

Elsewhere in the booklet one is informed that “Discipline is, 
of course, merely the body of law by which the Church pre- 
scribes and regulates duties and their performance. A short 
definition would be ‘the law of the Church’ in custom and 
canon and rubrics.” (4) 

One may ask what this body of law is by which we are 
supposedly bound. 

The American Church Union booklet says that it includes 
the following: 

Papal and domestic canon law in England, the English 
Canons of 1603, the ecclesiastical common law, and relevant 
parts of the body of civil law and Parliamentary Statutes, such 
as were prior to 1789. (5) 

That this is an accurate description of the Ecclesiastical Law 
of England in 1789 is born out by the Report of the Arch- 
bishops’ Commission on the Canon Law of the Church of 
England, published in 1947. (6) 

Adherence to a large but undefined part of this body of law 
is the demand now being made upon us. Our fathers in the 
Church, we are told, assumed this obligation and we disregard 
it at our peril. 

About so grave a matter it is proper to inquire into the facts. 
Examination of the records, at the time the Protestant Epis- 
copal Church was organized, gives a very different picture 
from that which is presented by the booklet referred to above. 

In this article it will be shown that the fathers of the Church 
believed that they were organizing an independent ecclesiasti- 
cal structure; that as a sovereign body the Church in this 
country had the right to make her own laws; that they desired 
to maintain the principles of the Church of England, and to 
receive the Episcopal Order from that country, but that in 
other respects they were not bound by either the ecclesiastical 
or canonical authority of the Church of England. 

It will be shown further that the word discipline has been 
twisted in meaning to serve the ends of special pleading; that 
the fathers disavowed what the legalists now contend; and 
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that the freedom of the Church is at issue in her right to 
“model and organize” her own forms of government. 


BACKGROUND OF OUR CANON LAW 


The Clergy and Laity who organized the Protestant Epis- 
copal Church in 1789 had no thought that they were assuming 
the obligations of “such parts of the Canon Law” of England 
as they did not “expressly or by implication” change. 

They believed, on the contrary, that they were a free and 
independent Church. 

After the Church’s organization, Bishop William White, 
the first Presiding Bishop, wrote: “Notwithstanding the 
parentage gloried in by us, we are an independent Church, 
and so acknowledged by that from which we plead to have 
descended.” (7) 

In the correspondence of the time, in the proceedings at 
conventions, in the transactions with England, no reference 
can be found to the Ecclesiastical Law of England as binding 
upon the Protestant Episcopal Church, with or without ex- 
ceptions. 

An Enabling Act was passed by the British Parliament in 
1786 permitting the consecration of the Reverend Samuel Pro- 
voost and the Reverend William White as Bishops of the Prot- 
estant Episcopal Church. But because they could not take the 
oaths of civil and canonical obedience required of English 
Bishops, they were forbidden “to exercise his or their respec- 
tive office or offices within His Majesty’s dominions.” 

The certificate of consecration signed by the Archbishop of 
Canterbury and his co-consecrators, on February 4, 1787, said 
that the American Bishops were exempted from taking “the 
oaths of allegiance, supremacy, and canonical obedience.” 

The truth is that the Church in the United States was 
organized as a sovereign and independent ecclesiastical struc- 
ture. Not the Church of England, but the Protestant Episcopal 
Church itself was to decide upon its form of organization, its 
laws and its doctrine, its discipline and its worship. 

This had to be so by the very nature of the case. The 
Church of England was an “Established Church.” The com- 
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mon law of England was civil and ecclesiastical. Both were 
parts of one great whole. When the United States became free 
from Great Britain, the Episcopal Church had to adopt a con- 
stitution and a body of law that was independent of the situa- 
tion in Great Britain. 

This is the reason why in 1801, when the Thirty-nine 
Articles were accepted, a statement on page 610 of The Book 
of Common Prayer, in connection with the Homilies, declared 
that “all references to the constitution and laws of England 
are considered as inapplicable to the circumstances of this 
Church.” The laws of England, civil and ecclesiastical, were 
in fact inapplicable to the American Church. 

The negotiations that led to the organization of the Church 
in this country, and to the extension of the Episcopate here, 
were open and frank. 

At several state conventions of the Clergy and Laity before 
1789, it was declared “That the Episcopal Church in the 
United States of America is, and ought to be, independent of 
all foreign authority, ecclesiastical and civil . . . that the power 
of making canons and laws be vested solely in a representative 
body of the clergy and laity conjointly . . . = (8) 

The Church in Maryland, in 1783, said “We consider it as 
the undoubted right of the Protestant Episcopal Church, in 
common with other Christian Churches under the American 
revolution, to complete and preserve herself as an entire 
Church...” And the following year, she required that “none 
of the orders of the clergy . . shall at the time of their ordina- 
tion, or at any times afterwards, take or subscribe any obliga- 
tion of obedience, civil or canonical, to any foreign power or 
authority whatsoever.” (9) 

Certain “principles of ecclesiastical union” were agreed 
upon at a convention of the several states in New York, in 
October 1784. Among these was the resolution “That the said 
Church shall maintain the doctrines of the gospel, as now held 
by the Church of England, and shall adhere to the liturgy of 
the said Church, as far as shall be consistent with the American 
revolution, and the constitutions of the respective states.” (10) 

- It was this declaration that was laid before the Archbishops 
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of England when they were asked to extend the Episcopate to 
the Protestant Episcopal Church in this country. 


INTERPRETATION OF ‘DISCIPLINE’ 


The argument of those who tell us that legislation passed by 
the General Convention “is simply invalid” if it does not har- 
monize with that which was inherited from England and 
Rome, rests almost entirely upon a forced interpretation of 
the word “discipline.” 

Discipline is equated with “a body of law.” Since the Pre- 
face to the Prayer Book says “that this Church is far from in- 
tending to depart from the Church of England in any essential 
point of doctrine, discipline, or worship; or further than local 
circumstances require”, the conclusion is drawn that the Epis- 
copal Church accepted the Ecclesiastical Law of England, and 
is still bound by it, save for certain exceptions. 

This argument is supported, in the booklet of the American 
Church Union, by statements of jurists that “Church discipline 
embraces law” (11); and by case-histories drawn from the 
secular courts, where litigation was involved, showing how 
the courts have been willing to interpret “discipline” in terms 
of canon law. 

The point at issue, however, is what the men who organized 
the Protestant Episcopal Church meant by the word when 
they used it in our formularies, and in their negotiations with 
the Church of England. 

An examination of their writings shows that the one thing 
that they did not mean by it was the Canon Law of the Church 
of England. They used the word in a variety of ways, but it 
meant for them the responsible administration of authority. 


(a) As Exercised by a Bishop 

Discipline is sometimes thought of as the responsible 
authority exercised by a Bishop in the Church. 

When the clergy of Connecticut wrote the Archbishop of 
York, in 1783, asking for the consecration of the Reverend 
Samuel Seabury, they said: 

“We still hope to retain the religious polity; the primitive 
and evangelical doctrine and discipline, which, at the reforma- 
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tion, were restored and established in the Church of England. 
To render that polity complete, and to provide for its per- 
petuity in this country, by the establishment of an American 
Episcopate, has long been a matter of anxious concern to us.” 
C12) 

The word is used in the same meaning by Bishop White 
when he wrote: 

“There is supposed to have been in the different neighbor- 
- hoods, a bond of union not dissolved by the revolution. ‘This 
sentiment is congenial with Christianity itself, and with Chris- 
tian discipline in the begnning, the connection not existing 
congregationally, but, in every instance, without dependence 
on the houses in which the worship of the different portions 
of the aggregate body may be carried on.” (13) 

It is an interesting fact, in this connection, that from 1789 
on a Bishop who was to be consecrated had to “promise con- 
formity to the Doctrine, Discipline, and Worship of the Pro- 
testant Episcopal Church.” But for 112 years of the Church’s 
history, other clergy had to give the customary statement of 
belief in the Holy Scriptures, and promise “to conform to the 
doctrine and worship of the Protestant Episcopal Church in 
the United States.” Not until 1901 was this subscription 
changed to include the word discipline. 


(b) As Conforming to a Liturgy 


Again, it is stated that by being faithful to the English Book 
of Common Prayer, with necessary modifications, this Church 
was perpetuating the discipline of the Church of England. 

The “fundamental principles” to become the “bond of 
union” for the Protestant Episcopal Church assured the Arch- 
bishops of Great Britain that this “Church shall maintain the 
doctrines of the Gospel as now held by the Church of Eng- 
land; and shall adhere to the Liturgy of the said Church as far 
as shall be consistent with the American Revolution.” (14) 

So state conventions of the Church had declared earlier. A 
Memorial from New Jersey, in 1786, as well as one from 
Massachusetts, in 1784, spoke of maintaining the doctrines of 
the Gospel of the Church of England, and of conforming to 
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her liturgy. There is no reference in these acts to discipline, 
as such. Agreement to conform to the doctrine and liturgy 
was the discipline. 


(c) As Having a Constitution and Canons 


It seems clear, in other passages of the record, that the evi- 
dence of having a Constitution and Canons of her own was 
regarded by founders of the Protestant Episcopal Church as 
establishing a discipline consistent with the Church of Eng- 
land. 

In urging the consecration of Bishops Provoost and White, 
a convention in Philadelphia, June 26, 1786, wrote the Arch- 
bishops of England: “We neither have departed, nor propose 
to depart from the doctrines of your Church. We have re- 
tained the same discipline and forms of worship, so far as was 
consistent with our civil constitution.” As an evidence of good 
faith “and to endeavor to remove your present hesitation”, 
they sent with the letter “our proposed ecclesiastical constitu- 
tion and Book of Common Prayer.” (15) 

Later, in 1817, when the Church had long since been 
organized, a proposed piece of legislation was rejected on the 
ground that “ample provision is already made for the purposes 
of Christian discipline in the cases specified, by the Constitu- 
tion, Canons, Rubricks, Homilies and Liturgy of the Church.” 

“Tt is unnecessary,” said the Deputies, “at this time to pass 
any resolution on the subject of the discipline of the Church.” 


(16) 
(d) As Acts of Subscription 


Of paramount importance to discipline, however, were the 
acts of subscription required of the Clergy in the American 
- Church. The same purpose was accomplished in England by 
oaths of obedience to royal and episcopal authority. 

Substitutes had to be found for these oaths of obedience be- 
fore Bishops Provoost and White could be consecrated, and 
before the English Bishops were satisfied that in ordaining her 
clergy the Church in America would continue discipline as it 
was known abroad. 


The correspondence between the English Archbishops and 
the Convention Deputies in this country is largely devoted to 
the matter. 

The letters make no mention of the Ecclesiastical Law of 
England as in any way binding upon the American Church, 
but much is said of other things. The English Bishops wanted 
the Article “He descended into hell” restored to the Apostles’ 
Creed. They were much disturbed at the proposed omission 
of the Nicene and Athanasian Creeds in the American Prayer 
Book. And they wanted to be satisfied about the forms of sub- 
scription that the Clergy should make on receiving Ordination. 

To satisfy the English Bishops a second convention took 
place in the year 1786. This one met in October at Wilming- 
ton, Delaware. 

The Deputies wished to give “every satisfaction to their 
Lordships”, and “declaring their steadfast resolution to main- 
tain the same essential articles of faith and discipline with the 
Church of England,” they enacted three resolutions. 

1. They restored the words “He descended into hell” to 
the Apostles’ Creed. ; 

2. They inserted the Nicene Creed in the liturgy as an 
alternate profession of belief. These corrections concerned the 
faith. 

3. To bring discipline into line, they appended a form of 
subscription for the clergy upon which the deputies were 
agreed: 

“TI do solemnly engage to conform to the doctrine and wor- 
ship of the Protestant Episcopal Church, according to the use 
of the Church of England, etc.” There is no reference to dis- 
cipline in the subscription, nor did there need to be any. The 
subscription itself was the discipline. (17) 

This conformity being assured, the English Bishops pro- 
ceeded to arrange for the consecration of the Reverend 
Samuel Provoost and the Reverend William White. 

Those who organized the Protestant Episcopal Church in 
this country believed they were accommodating this Church 
to the discipline of the Church of England when they secured 
the Episcopal Order for this country, when they had provided 
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a Constitution and a body of Canons of their own, when with 
minor changes they agreed to conform to the English Book of 
Common Prayer, and when they had fashioned a suitable sub- 
scription to be taken by the clergy. 

The fathers of the Church in the United States believed 
this, and the authorities in Great Britain believed it with them. 

It was a great gain, as Bishop White observed; and, as he 
further remarked, it did not have to “bind on the Church 
something new and needless, and likely to excite diversity of 
opinion.” (18) 


ENGLISH CANONS NOT BINDING 


Those who would bind something “new and needless” on 
the American Church, in the form of the English Canon Law, 
should pause before a fact of Church history. 

It is difficult to understand their inadvertance in bringing 
up the English Canons of 1603 as a witness for their case. 

Yet we are assured by the Committee on Discipline of the 
American Church Union and of the Clerical Union that these 
Canons are part of the legislation to which the Protestant Epis- 
copal Church still owes some obedience. (19) 

They are part of the Corpus of Canon and Ecclesiastical 
Law, we are told, “which remains in force and of obligation 
upon its members, both clerical and lay, insofar as it is not 
outmoded or antithetic to the local circumstances of this 
Church.” (20) 

If anything in the early record is certain, one thing is clear. 
Those who organized the Protestant Episcopal Church in the 
United States rejected the idea that the Canons of 1603, in 
England or in America, were binding upon the laity. 

Because the Canons of 1603 in England did not include the 
laity, the structure of government for the Protestant Episcopal 
Church was purposely fashioned so that the laity might have 
a voice in its affairs. The House of Deputies, which includes 
both Presbyters and Laymen, is the result. 

To have a Lay Order in the General Convention, wrote 
Bishop White, was “a natural consequence of the principle of 
following the Church of England in all the leading points of 
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her doctrine, discipline, and worship. “We could not in any 
other way,” he said, “have had a substitute for the parliament- 
ary sanction to legislative acts of power.” “In England,” he 
went on to say, “the courts of law have always refused to 
recognize the canons of 1603 as binding over the laity... 
for the express reason that they were not represented in the 
convocation.” (21) 

Bishop White then quoted Richard Hooker, the author of 
Ecclesiastical Polity: “ “Till it be proved that some special law 
of Christ hath forever annexed unto the clergy alone the 
power to make ecclesiastical laws, we are to hold it a thing 
most consonant with equity and reason, that no ecclesiastical 
law be made in a Christian commonwealth, without consent 
as well of the laity and of the clergy.’ ” 

We have democratic procedures in our Church, in which 
Clergy and Laity have both a voice and a vote, because the 
American Church could not accept or be bound by the Eng- 
lish Canon Law. What consideration requires us to surrender 
this precious heritage and freedom? 


A DULY QUALIFIED MINISTER 


Though the English Canons of 1603 are not binding upon 
us, they make interesting reading. The rod of discipline in 
them bore down heavily. 

The Canons begin with an assertion of “The King’s Supre- 
macy over the Church of England, in Causes Ecclesiastical,” 
and proceed to the anathema and excommunication of all who 
question the matter. 

This is followed by a series of nine “‘censures” on those who 
“impugn” the worship of God established by the Church of 
England, the Articles of Religion, the Rites and Ceremonies 
of the Church, the “Government by Archbishops, Bishops, 
etc.”, the forms of consecration and ordination; and “Authors 
of Schism,” etc. 

Each such offender is ipso facto excommunicated, and urged 
to “repent, and publicly revoke his wicked errors.” 

Lest any of the clergy, or those to be ordained, be misled by 
these “wicked errors”, Canons 34 to 39 deal, in a searching 
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manner, with the quality of those who are to be made minis- 
ters, their examination, the declarations and subscriptions to be 
required of them, and what shall happen to them if, after their 
declaration and subscription, they “revolt.” 

Of a “revolter”, the 38th Canon says, “if he do not reform 
and submit himself, let him be excommunicated; and then if 
he shall not submit himself within the space of another month, 
let him be deposed from the ministry.” 

These disciplines immediately precede the 39th Canon 
which is called “Cautions for Institution of Ministers into 
Benefices.” 

Reading this Canon in the light of those immediately before 
it, makes the conclusion irresistible that possible “revolters” 
and those who might seem to be lax in their subscriptions were 
to be guarded against. 

The Canon on “Cautions” prohibits a Bishop’s instituting 
any in a Benefice, who has been ordained by another Bishop, 
unless he bring with him his ordination papers, a testimony of 
his former good life and behavior, and unless he “shall appear, 
on due examination, to be worthy of his calling.” 

The way in which the Protestant Episcopal Church in the 
United States handled the matter is now contained in sec. 3 of 
Canon 47 on the “Filling of Vacant Cures.” It reads in part, 
“If the Ecclesiastical Authority be satisfied that the person so 
chosen is a duly qualified minister, and that he has accepted 
the office, etc.” 

The test, in other words, is whether he is a duly ordained 
minister of good character and “worthy of his calling.” 


OUR SITUATION TODAY 


None could deny, nor would he wish to, that our Country’s 
civil law and our Church’s canon law are both indebted to 
English custom, law, and precedent. 

The Ecclesiastical Law of England was part of our birth- 
right as a Church. 

The difference, however, is profound, between acknowl- 
edging an inheritance and confessing that one is still bound to 
its forms and words. 


12 


We may submit our American Canons to their prototypes 
in English history to understand and interpret them, but this 
is a matter of interpretation, not of authority. 

The thesis of the Committee on Discipline of the American 
Church Union and the Clerical Union rests on mistaken his- 
torical foundations, and its argument is equally unhappy. But 
what if it were true? 

Who would wish to write into our American law an un- 
defined and perhaps undefinable body of rules? 

Who could tell what specific rules are included in “such 
parts of the Canon Law in force in the Church of England, on 
October 2, 1789, as then conformed with local circum- 
stances?” 

We can find out what canons were then in force, but who 
is to say which of them then conformed? Furthermore, who 
is to decide whether those that did then conform have, in the 
intervening 163 years, become “outmoded or antithetic to 
the local circumstances of the Protestant Episcopal Church.”* 

And what changes would this proposed “incorporation by 
reference” make in our canon law? If no change, it would be 
an empty and needless gesture. If there would be changes, we 
should be told what they are before being asked to approve 
them. We certainly do not wish to unwittingly sanction any 
alteration in the fundamental concepts and relationships of our 
Church. 

If there are any particular requirements of the old English 
canons which anyone wishes to add to our Canons, let them be 
proposed in exact words so that all may know what they are 
and may understand their significance. Otherwise there may 
be unintended consequences and there certainly will be end- 
less confusion. 

Confusion obtains in England today. The Archbishops’ Re- 
port on the Canon Law in the Church of England describes the 
situation there as in a “state of confusion and uncertainty” 
which is “profoundly humiliating and unsatisfactory.” Is there 
any reason to import even a semblance of this unhappy condi- 
tion to the Church in the United States? 

What is best for our Church?—that should be the criterion 
whereby we judge this proposed addition from England to the 
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Canon Law. If the purposes of Christ are better served by 
taking this burden upon us, then we should do it. 

But in answering that question we should give prayerful 
thought to the possible consequences and we should remember 
that the founding fathers did not think that our Church should 
adopt the English law. By declaring themselves independent 
and free of the Church of England, while maintaining her 
principles, by rejecting the obligation of her Canon Law and 
fashioning a Church structure of their own, with its own Con- 
stitution and Canons, and by continuing the Catholic and 
Evangelical faith of Christ, they sought to open new doors to 
the Spirit and serve the ends of God. 
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